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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

-
GCanaLD C. MANN
ATTORNEY GERERAL

Bonorable Clinton Oweloey, Iirector
Gap Utilities Division
Railroad Comnisaion of Texas
Austin, Texas

Dear 8ir: -
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bich you esk the opinion o
etatod questian.

§ n:{aginct, a mut!.an
ne regulation, ordl-
e eaity, town er mas.aipmz .
g taken the Commission mﬂ
: g meke such order or deoision
e BEtter involved thorelin as 1t may
- mmhh. The Coomission shall hear
-' mo. Vhenever any local distribut-
ansern, whoss rates heve bedn fixed
roment, desires a of any -
or chu-zu, 1¢ ehall make its
appueaticn ao the munieipal governmant where such
utility is located and such muniel governsent
shall determine said application vithin sixt dura
after presentation unless the determination
of way be longer deferved by oement. IXf the
munic p%anmmt should reject such applicse
ticn or 1 oy refuze Lo nct on it within said .
sixty days, then the utility may eppeel to the Con- K
pissicn as herein provided. But said Comutgaion
shall determine the matters involved in any such
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appeal within sixty days after the filing by
such utility of such appesl with seid Commissinn
or such further time as such utility shall in
vriting agree to, but the rates fixed by such
municipal govermment shall remain in full force
and effect until ordered by the Commission,"

In the oase of Harris v, Nunicipel Gas Company, 59
8.W. {24) 355 (Civ. App.; error dismigsed), the cour speslc-
ing of Article 6058 makes the following statement:

« « o« Hecond, & case vhere s city by its
city legislative body has rsduced a gas rate in
vhich event the gas utility may appesl by petition
and ‘bond' in 'terms and conditions as the Commis-~
sion may direct,' in which eveni a hearing shall

be had and the Commission Ymay make such order . . .
in regard to the matter . . . as the Commisslon may
deem just and reasonable,t'”

Thus, it 12 plain from the wording of the statute
that the manner in which a complaining utility apperls to the
Commission is by filing a petition and bond. The filing of
such instrumente is necessary to effect the appeal asuthoriged

by and provided for in the statute.

The bond 1is filed "on such terms and conditions as
the Commission may direct.” In the adbove cited case the ques-
tion arose as to the authority of the Railrcad Commission un-
der Article 6058 to approve &nd accept & supersedeas bond. Ve
quote from the declision of the Court es follows:

"We bellieve the statute suthorized the rail-
road to use ite discoretion as to the terms and
conditions of the bond. This includes the powver
to sllov a supersedsas,"”

Hence, it 1s seen that 1t 4& vithin the discretion of the Com-
miseion a2 to the terms and conditions vhich will be imposed.
But this disoretion does not dispenss with the requirement that
a bond be filed.

You &gk vhether the Commissicn may require c¢ash in
lieu of such bond.

"A commiesion, agency, or board derives all
its povers from the statutes vhich confer them.”
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% %grinim Co, v. Btste, et al, 86 8.V.

"The Hailroed Commission is not oroated
by the Coenstitution, but iz ereated by the leg-
isleture, although some of itz povers, once the
body 18 created, are prescribed hi the Consti-
tution. City of Dsnisun v. Kunieipal Gss Co.,
esupra. It thus follovs es to this litigation
that the Railroad Commisaion scte only a&s an

agent of the Legislatur® and vith no _pover ex-
‘cept such za ip glven it by wtatute.” Harpis v.
Munieipal Gas Co., supra.

Therefore, if the Commission may require eash, it
must be suthorized to do so. A3 seen hefore, Aritcle 6058
requires the filing of &« bond., The bond ia for the protee-
tion of gas conmumers during the period of the review of the
sppeal. If the legislsture hnd ro deeired, it could have re-
. Qquired a deposit of cash instead of the bond. Hovever, such
a depoait vould be oonsidersbly more of & hardship on som-
plaining utility than the filing of & bond. It is entirely
conceivable that some utilitiee might find it impossible to
make & cash deposit vhile the same utilitles could essily file
a bond, The lesgislature thought that the bonéd was a suffi-
clent protestion, and it is not within the provinge of thig
department to question the visdon of the legisleture in this
connection. The leglslature provided for & bond; 1t mede no
p;ovéa;gn for eetting eside a certein amount of cash in lien
of the boand.

In view of the foregoling, it ie the opinicn of this
department thet e ges utility appsalisg to the Ksilrosd Com-
miseion under Article €058, R.C.0., muet file & bond "on such
terms and eonditions a3 the Commission may direot,® and thet
the Camission hes no authority to require sueh & utility to
get oaide a certain amount ¢of eash in lieuw of suah bond.

Yours very truly

LPIROVELTED 21, 1941
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